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of America 
for rehearing, and suggests rehearing 
of the decision of a panel of this Court (Kaufman, Ch.J.. 
Feinberg, C.J.) (Van Graafeiland, C.J., d 


ssenting), filed 
` - - n ie " €] "nit 
September 15, 1976, affirming an order of the United 
States District Court for 


the Southern Distriet of New 


York (Gagliardi, D.J suppressed the testimony of 
the witness Lois Hennessy as the fruit of an illegal search 
v. Ralph Ceccolini, Dkt. No. 76-1091 
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portions of the decision 


seeks rehearing involve 
majority’s holdings rejected the Government’s con- 
tentions (а! that th stimony of Lois Hennessy “was 
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18, 1974 


шера: search 


opinion and 


Briefly sumi 
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that day on 
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was having a ıriendly conversa! 


flower shop employee, when he observed on 


1 


register ri * an envelope 
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found in the env 

to the owners! 

that Ceccolini had told her 


one. 
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cated 


after the trial 


recent decision 
2d At. 1976 


"came iorwari 


question was wl 


used again 


' X 
exploited the 
Lois Hennessy 


llegal search." 


instant 


te falsehoods 
Biro's actions 
the Government' 


rule would serve 


Judge Van Graafeiland’s dissent began by 


the Supreme Courts mos ecent pronouncement 


exclusionary rule and its rationale in Stoni 
U.S.L.W. 5313, 5320 


Stone 


irreconciiab 


United 
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tatements 


will, notwithsta 


an illegality which might otherwise 


vidence derived therefrom inadmissible. 
lini’s deliberate perjury in the 
some five months after the 


vs decision is at odds with Supreme 


prevent a 


illegal seizure has 


ARGUMENT 


The majority's decision creates intra-circuit and 
inter-circuit conflicts, flies in the face of well-settled 
Supreme Court authority, and does not withstand 
scrutiny. 


Not only does the majority’s decision create an intra- 
circuit conflict, but it likewise raises an inter-circuit 


conflict with the of Columbia Circuit's recent de- 


cision т United States У. Scios, ОКЕ No. 75-1619 (D.C 
Cir. Aug. 23, 


, а search incident to de- 
fendant’s illegal arrest on February 35, 1974 uncovered 
a file folder wherein an itemized bill with the name “Mr. 
lassa" was found. The FBI, following appropriate leads, 
the witness, Thomas Massa, Jr., who asserted his 
against seli-incrimination unti granted immu- 
onnection with Grand Jury testimony which impli- 
cated the defendant in unlawful interceptions of wire com- 
munications. In reversing Ше !*istriet Court's order sup- 
pressing Massa’s testimony at defendant's trial, the Dis- 
trict of Columbia Circuit pointed out that the Supreme 
Court decisions make clear that: 
‘The rationale of the attenuation-of-the-taint doc- 
trine is that the principal purpose of the exclusion- 
ary rule (“Чо safeguard Fourth Amendment rights 


generally through its deterrent effect’) would not 


be served by the exclusion of any given evidence 


whether tangible or from a live witness) because 
the possible effect of deterrence on law enforcement 
officers’ conduct would be too remote, just as re- 
mote as the attenuated lengthy link-up of illegal 
search with the ultimate evidence offered. Because 
of the remoteness and attenuatic 1 of the linkage, 
both between the search and the vidence offered, 
and between the exclusion penalty and the possible 
deterrence of future police misconduct, it would 
not serve the purpose cf justice to deny truth in a 
particular trial. The sacrifice of foregoing ad- 
mittedly valid evidence is a pure sacrifice, without 
any advantage to the administration of justice 
whatsoever, if there is to be no deterrent effect on 
future violations. The true interest of justice 


га 


ипсоуег 


ill occur, if 
indefinite future. 
9 10. iting Brown v 
concurring opinion ) 
insofar as it 


Governments contention that Miss Hennessy’s testimony 


is admissible in a perjury prosecution when the perjury 
1 


curred some five months after the illegal intrusion, con- 
fliets with the thrust of two recent decisions of the Fifth 

Ninth Circuits. United States у. Turk, 526 F.2d 654 
oth Cir. 1976); United States v. Raftery, 534 F.2d 854 
9th Cir. 1976). 


In Raftery. the Ninth Circuit explicitly adoptea the 
Government's position “that {he exclusionary rule should 
not be extended to prevent a conviction foi perjury occu 


ring after the illegal seizure has taken place." 534 F.2d at 


856. The majority here sought factually to distinguish those 
cases by pointing out that the putative perjury defendants 
in Turk and Raftery knew at the time they falsely swore 
hat evidence of their falsity had been suppressed, whereas 
Ceccolini had no such knowledge. However, in terms of 
the rationale underlying the exclusionary rule and its 
incremental deterrence effect upon future police mis- 
conduct, the purported distinction makes no sense what- 
ever. Furthermore, we strongly urge that a perjurer who 
‘berately lies in the Grand Jury believing that he can 
‘tely deceive the Grand Jury and get away with it 

' instant ease) should be treated no differently from а 
perjurer who testifies falsely knowing that the Govern 
ment has contrary evidence, but believing the Govern- 
ment is precluded from using it (the situation in Turk 
and Raftery). Regardless of the witness’ state of knowl- 
edge when he testifies in the Grand Jury, he has only two 


majority must changed. 
decision conflicts with various 
Circuits, as well as ni ‘ourt decisions, 
is that it ‘rence 
rationale o 

is plain, we st 

illegal search 


nom 


witness whon 
jury prosecution 


sometime 11 
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“Jurer to go free wi 


] purposes 


Amendment. 
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CONCLUSION 


The majority's opinion should be modified to 
reverse the order below, and the conviction on Count 
One should be reinstated. 


> ча 1, +} 1 ? ] 
Respectfully s 1bmitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 


PETER D. SUDLER, 
Special Attorney, 
United States Department of Justice. 
STEVEN A. SCHATTEN, 
LAWRENCE B. PEDOWITZ, 


Assistant United States Attorneys, 
Of Counsel. 
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